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G>iirt of Appeals of the District of G)Iiimbia 


No. 4886. 

I 

I 

Henningsen Peoduce Company, Appellant, 

vs. 

COMMISSIONEE OP InTEKNAL KeVENUE. 


1 Docket Number 11661. 

Henningsen Peoduce Company, Petitioner^ 

vs. 

CoMMissiONEE OP Inteenal Eevenue, Respondent. 

For Taxpayer: Herbert S. Wood, C. P. A. 

For Commissioner: Benton Baker, Esq., P. J. Hitcbell, 
Esq. i 

Docket Entries. j 

1926. I 

Feb. 5. Petition received and filed. ! 

“ 9. Copy of petition served on Solicitor. I 

“ 9. Notification of receipt mailed taxpayer. ' 

Mar. 30. Answer filed by Solicitor. 

Apr. 5. Copy of answer served on taxpayer—Ass^ned to 
General Calendar. 

1927. 

Oct. 28. Notice of withdrawal of Francis P. Heartsill as 
counsel for taxpayer filed. I 

“ 28. Notice of appearance of Herbert S. Wood, as coun¬ 

sel for taxpayer filed. 

Dec. 9. Hearing date set 2-9-28. | 

1928. ' 

Feb. 2. Stipulation of facts filed. 

“ 9. Hearing had before Mr. Littleton on meriis. Ad¬ 

ditional stipulation filed at hearing submitted 
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Feb. 24. 
“ 27. 

Mar, 9. 
“ 17. 

Apr. 26. 


“ 27. 

Oct. 25. 
“ 25. 


“ 25. 


on record petitioners l)rief due in 15 days, re¬ 
spondents reply brief in 15 days, 5 days for 
petitioners reply. 

Brief filed by taxpayer. Copy served on G. C. 

Copy of brief served on G. C. 

Brief filed by G. C. (Copy served on taxpayer.) 

Eeply brief filed by taxpayer. 

Findings of fact and opinion rendered. Mr. Lit¬ 
tleton. Judgment will be entered for the re¬ 
spondent. 

Order of redetermination entered. 

Stipulation of venue filed. Ct. of Appeals D. C. 

Petition for review by Ct. of Appeals D. C. with 
assignments of error filed by taxpayer. Proof 
of service thereon. 

Praecipe with proof of service thereon filed. 


Now, December 11, 1928, the foregoing Docket Entries 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


2 United States Board of Tax Appeals. 

Docket No. 11661. 

Appeal of Hexxixgsex Produce Compaxy, Superior, 

Nebraska. 

The above named taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue set 
forth in his deficiency letter (IT:E:SM:60D:MN:A-16779) 
dated December 7, 1925, and as the basis of its appeal sets 
forth the following: 

(1) The taxpayer is a Nebraska corporation with prin¬ 
cipal office at Superior, Nebraska. 

(2) The deficiency letter (a copy of which is attached) 
was mailed to the taxpayer under date of December 7, 1925, 
and states a deficiency of $4,640.49) four thousand six hun¬ 
dred forty dollars and forty-nine cents. 


HENNINGSEN PKODITCE CO. VS. COMME. INT. EEVi ‘> 

(3) The taxes in controversy are income and| profits 
taxes for the calendar year 1918 and are less than $10,000, 
to-wit, two thousand and ninety-six dollars and eighty-one 
cents ($2,096.81). 

(4) The determination of tax contained in the said defi¬ 
ciency letter is based upon the following error: 

The Commissioner has refused to permit the taxpayer to 
deduct from its gross income for 1918 a loss of $5,460.45 
sustained on a shipment of frozen eggs that was sold by it 
on November 23, 1918. 

(5) The facts upon which the taxpayer relies as the basis 

of its appeal are as follows: | 

(a) On November 13,1918, the taxpayer sold to tjbe Jerpe 
Commission Company of Omaha, Nebraska, 952 cans of 
frozen eggs at $.29y2 a pound, f. o. b. Superior, Nebraska, 
guaranteeing them “to be of good merchantable stock.” 

(b) The taxpayer shipped these frozen eggs wijth other 
produce on December 2, 1918. 

(c) On December 9, 1918, the Jerpe Commissipn Com¬ 
pany notified the taxpayer that the eggs had been received 
and that “they were a little soft when they came in, and 

they had to be frozen up quickly.” 

3 ((Z) On or before December 12, 1918, the taxpayer 

received payment for these eggs from the Jelpe Com¬ 
mission Company in the sum of $5,460.45, and cre(|iited the 
amount on its books to the account of the Jerpe Commis¬ 
sion Company. 

(,e) The Jerpe Commission Company repacked these 
eggs and shipped them in December, 1918, to J. S. White 
& Company at Chicago, and on arrival in Chicago the eggs 
were put in storage at the plant of the Central Cold Stor¬ 
age Company of Chicago. ! 

(/) On February 14, 1919, the taxpayer received word 
from the Jerpe Commission Company of Omaha ‘Hhat the 
Federal and Illinois Pure Food Division had taken sample 
of these eggs which indicated half of them legal; and the 
other half illegal.” | 

(^) About the same time the taxpayer was cit4d to ap¬ 
pear before the Illinois Pure Food Division on February 
25, 1919, in connection with the shipment of th^se eggs, 

2—4886a 
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but before the hearing the eggs were turned over to the 
Federal authorities. 

{h) The taxpayer at once made every effort to recover 
any salvage that might be obtainable on this shipment of 
eggs, but after some delay and expense concluded that any 
salvage that might be obtained would be less than the ex¬ 
pense of obtaining it, and therefore abandoned the effort. 

(i) On April 30,1919, the ta.xpayer gave the Jerpe Com¬ 
mission Company of Omaha, Nebraska, credit in the sum 
of $5,460.45, charging the same amount to Profit and Loss 
for 1918. 

(6) The taxpayer in support of its appeal, relies upon 
the following proposition of law: 

Section 234 (a) (14) (a) of the Eevenue Act of 1918 
provides that, if it is shown to the satisfaction of the Com¬ 
missioner that a substantial loss has been sustained by a 
taxpayer from the actual payment after the close of the 
taxable year 1918 of rebates in pursuance of contracts en¬ 
tered into during such year upon sales made during such 
year, then in computing the taxes imposed by Titles II and 
III of that act the amount of such loss shall be deducted 
from net income for the taxable vear 1918. 

Wherefore the taxpayer respectfully prays that this 
Board mav hear and determine its appeal. 

(Signed) FRANCIS P. HEARTSILL, 

Counsel for Taxpayer, 

631 Investment Building, Washington, D. C. 

District of Columbia, 

County of Washington, ss: 

Herbert S. Wood, being duly sworn, says that he is the 
agent of the Henningsen Produce Company, the taxpayer 
named in the foregoing petition, and as such agent has been 
duly authorized by a power of attorney given by 
4 the president, and sealed with the corporate seal, to 
make for the taxpayer appeals from determinations 
of its tax liability by the Commissioner of Internal Rev¬ 
enue; that he has read the said petition and is familiar with 
the facts therein contained, and that the facts therein stated 
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are true, except such facts as are stated to be upon informa¬ 
tion and belief, and those facts he believes to be trtie. 

(Signed) HERBERT S. WOOD. 

Sworn to before me this 5th day of Februarv, 1926. 
(Signed) JOHN A. DACEY, 

Notary Public. 

I 

5 (Copy.) i 

Treasury Department, Washington. 

December 7, 1925. 

IT :E :SM :60D. 

MN: A-16779. 

Henningsen Produce Company, Superior, Nebraska. 

Sms: 

An audit of your income and profits tax returns for the 
years ended 1918 and 1919, has resulted in the determina¬ 
tion of a deficiency in tax of $4,640.49 for the year ended 
1918 and an overassessment for the year ended 1919 of 
$608.36 as shown in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed 60 days from the 
date of mailing of this letter within which to file an appeal 
to the United States Board of Tax Appeals contesting in 
whole or in part the correctness of this determination. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the United States Board of Tax Appeals and has 
not done so within the 60 days prescribed and an assess¬ 
ment has been made, or where a taxpayer has appeajled and 
an assessment in accordance with the final decision pn such 
appeal has been made, no claim in abatement in respect of 
any part of the deficiency will be entertained. 

If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the inclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, D. C., for the attention of IT :E :SM :60D :MN: 
A-16779. In the event that you acquiesce in a part of the 
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determination, the agreement should be executed with re¬ 
spect to the items agreed to. 

Respectfully, 

D. H. BLAIR, 

Commissioner, 
By-, 

Assistant to the Commissioner. 
Inclosures: Statements, Agreement—Form A. 
egc-1. 

6 Statement. 

IT :E :SM :60D. MN :A-16779. 

In re Hennixgsex Produce Company, Superior, Nebraska. 


Deficiency Over- 

Years. in tax. assessment. 

1918 . $4,640.49 . 

1919 . $608.36 


Totals . $4,640.49 $608.36 


1918. 

You are advised that after careful review and considera¬ 
tion of the facts set forth in your letter dated December 
15,1924, protesting the denial of the application for assess¬ 
ment of your profits tax for 1918 under the provisions of 
Section 328 of the Revenue Act of 1918, and the disallow¬ 
ance as a deduction from gross income for the year 1918, 
an item of $5,460.44, the Bureau holds: 

(а) “That the audit fails to disclose any abnormality af¬ 
fecting either your capital or income which would bring 
your case within the scope of Section 327 ((i). Further¬ 
more, no hardship has been evidenced by gross dispropor¬ 
tion in the profits tax as computed under Section 328 of the 
Revenue Act of 1918 and your profits tax as computed un¬ 
der Secton 301 of that Act.” 

(б) “That the deductible loss of $5,460.46 on the ship¬ 
ment of eggs was sustained in 1919 and as such is deductible 
only during 1919, and not in 1918.” 

Accordingly, the denial of the application for assessment 
under Section 328 of the Revenue Act of 1918 was proper 
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I 

i 

I 

and the findings set forth in Bureau letter dated November 


15, 1924, are affirmed. | 

1 

7 In re: 

Henningsen Produce Company. Statement. 

1919. I 

Net income reported. $8,511.97 

Add: (a) E.xcessive Depreciation . j/57.95 

Total . $9,?69.92 

Deduct: (b) Loss on egg shipment disallowed 
in 1918 . 5,460.45 

Net income as adjusted. $3,809.47 


Explanations. 

(a) Depreciation has been allowed at the rate ojf 25% 
on delivery equipment and 10% on machinery, as ^reed 
upon during the conference. 

(b) Since it has been held that the loss on the eg^ ship¬ 
ment was sustained in 1919, this amount has been aBowed 
as a deduction. 

Net income. $3,809.47 

Less exemption. 2,000.00 


Balance taxable at 10%. $1,809.47 


Amount of tax at 10% . 180.95 

Previously assessed: | 

Original tax. $726.77 

Additional tax. 62.54 : 

- 789.31 

Overassessment . $608.36 

In accordance with the above conclusions, your claim for . 
the refund of $684.16 will be rejected for $75.80. 

The Collector of Internal Revenue for your district will 
be officially notified of the rejection. 
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The overassessment shown above will be made the sub¬ 
ject of a Certificate of Overassessment which will reach 
you in due course through the office of the Collector of In¬ 
ternal Revenue for your cistrict and will be applied by that 
official in accordance with Section 281 (a) of the Revenue 
Act of 1924. 

8 In re: 

Henningsen Produce Company, Statement. 

The right of appeal to the United States Board of Tax 
Appeals, as indicated on Page one of this letter, refers only 
to any deficiency in tax indicated herein, inasmuch as there 
is no provision in the Revenue Act of 1924 granting the 
right of appeal against the determination of any over¬ 
assessment found upon an audit of your returns. 

A copy of this communication has been furnished your 
representative, Mr. Herbert S. Wood, 918 Southern Build¬ 
ing, Washington, D. C. 

egc-1. 


Now, December 11, 1928, the foregoing Petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerh U. S. Board of Tax Appeals. 

9 Filed Mar. 30, 1926, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 11661. 

Appeal of Henningsex Produce Company, Superior, 

Nebraska. 

Answer. 

Now comes the Commissioner of Internal Revenue by 
his attorney, A. W. Gregg, Solicitor of Internal Revenue, 
and for answer to the petition of this taxpayer, admits and 
denies as follows: 


I 
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1. Admits that the taxpayer is a Nebraska corporation 
with principal office at Superior, Nebraska. 

2. Admits that the deficiency letter, a copy of vfhich is 
attached to the petition, was mailed to the taxpayer under 
date of December 7, 1925, and states a deficiency! of $4,- 
640.49. 

3. Admits that the taxes in controversy are income and 
profits taxes for the calendar year 1918 and are less in 
amount than $10,000, to wit, approximately $2,096.81. 

4. Denies the error assigned in paragraph 4 of ithe pe¬ 
tition. 

5. Admits that on or about November 13, 1918 the tax¬ 

payer sold to the Jerpe Commission Company of Omaha, 
Nebraska, a certain amount of frozen eggs involving a sell¬ 
ing price of -5,460.45. | 

6. Admits that the taxpayer credited the amount of the 
sales price on its books to the account of the Jerpe Com¬ 
mission Company. 

7. Admits that the selling price of $5,460.45 was iticluded 

in the taxpayer’s gross sales for 1918. i 

8. Admits that on April 30, 1919 the taxpayer gave the 
Jerpe Commission Company of Omaha, Nebraska, credit 
in the sum of $5,460.45 representing the entire saliGs price 

of the sale and shipment made in 1918. 

10 9. Admits that the taxpayer charged the amount 

of $5,460.45 to profit and loss for 1918, thus effecting 
a deduction from gross income in that amount in computing 
net taxable income. 

10. Allege that the Commissioner has allowed the item 

of $5,460.45 as a deduction in computing net taxable income 
for the year 1919, the year in which such amount was de¬ 
termined to be sustained loss. ! 

11. Denies generally and specifically each and every al¬ 
legation of error or of fact contained in the taxpayer’s 

petition not hereinbefore admitted, qualified or denied. 

1 

( 

Proposition of Law. 

i 

Losses are deductible in computing net taxable! income 
only in the year in which such losses are sustained in ac¬ 
cordance with Section 234 (a) 4, Revenue Act of 1918, 
which provides for a deduction of “losses sustaiifed dur- 


I 
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ing the taxable year and not compensated for by insurance 
or otherwise.” (Underscoring by Solicitor.) 

Wherefore it is prayed that the taxpayer’s appeal be 
denied. 

A. W. GEEGG, 

Solicitor of Internal Revenue, 
Attorney for Commissioner of Internal Revenue. 

Of counsel: 

W. H. LAWDEE, 

Special Attorney, Bureau of Internal Revenue. 

Now, December 11, 1928, the foregoing Answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeal, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

11 A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 11661. 

Hexnixgsex Pkodtjce Company, Petitioner, 

V. 

Commissioner of Inteen.al Eevenue, Eespondent. 

Promulgated April 26,1928. 

Petitioner sold, delivered and received payment for cer¬ 
tain eggs in 1918. The eggs were guaranteed to be “good 
merchantable stock.” In 1919 the eggs were found defec¬ 
tive. Petitioner repaid to the vendee the original sales 
price and abandoned the entire shipment without recover¬ 
ing and salvage. Held, that the amount paid in 1919 did 
not constitute the payment of a rebate as contemplated by 
section 234 (a) (14) (o) of the Eevenue Act of 1918. 
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Herbert S. IVood, C. i’. A., for the petitioner. i 

Benton Baker, Esq., and P. J. Mitchell, Esq.i for the 
respondent. 

j 

The Commissioner determined a deficiency in income and 
profits tax for 1918 of $4,640.49, of which amount $2,096.81 
is attributable to the one item in dispute. The question is 
whether the petitioner is entitled to a deductionj in 1918 
of an amount paid in 1919 under a warranty provision of a 
sales contract which was completed in 1918 througjh the de¬ 
livery of the goods and payment of the sales price. The 
facts were stipulated. 

Findings of Fact. 

Petitioner is a Nebraska corporation with principal office 
at Superior. November 2.3, 1918, petitioner sold to the 
Jerpe Commission Company of Omaha, Nebraska^ a quan¬ 
tity of frozen mixed eggs, guaranteeing them to be “good 
merchantable stock. ’ ’ 

The sale price of the eggs, amounting to $5,460.45, was 
paid to petitioner by the Jerpe Commission Con^pany in 
1918, was included in petitioner’s gross sales for 1918, and 
was reflected in its gross income as reported in its income- 
tax return for 1918. 

12 The Jerpe Commission Company shipped jthe eggs 
so purchased to Chicago, where, in 1919, they were 
seized by Illinois State food inspectors; turned | over to 
Federal inspectors, and held by them on the grotmd that 
a substantial part of the shipment did not comply with the 
Federal pure food laws. Petitioner finally abandoned the 
entire shipment without obtaining any salvage. 

April 30, 1919, petitioner credited the entire sales price 
of such e//s, amounting to $5,460.45, to the Jerpe Commis¬ 
sion Company, and in due course discharged the indebted¬ 
ness so recorded. | 

Petitioner’s net taxable income for 1918, as adjusted by 
the Commissioner, was $18,646.40. I 

Petitioner claimed a loss of $5,460.45 on account of such 
eggs in its income-tax return for 1918. The Comnfissioner 
disallowed the loss for 1918, but allowed it for 1919. 
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Opinion. 

Littleton: The contention of petitioner is that it “sus¬ 
tained during the taxable year 1919 a substantial loss,” 
$5,460.45, “from the actual payment, after the close of the 
taxable year 1918, of a rebate in pursuance of a contract 
entered into during that year, upon a sale made during 
that year.” The statutory provision relied upon is section 
234 (a) (14) (2) of the Revenue Act of 1918, providing in 
part as follows: 

At the time of filing return for the taxable year 1918 
a taxpayer may file a claim in abatement based on the fact 
that he has sustained a substantial loss (whether or not 
actually realized by sale or other disposition) resulting 
from any material reduction (not due to temporary fluctua¬ 
tion) of the value of the inventory for such taxable year, 
or from the actual payment after the close of such taxable 
year of rebates in pursuance of contracts entered into dur- 
iny such year upon sales made during such year. * * * 

If it is shown to the satisfaction of the Commissioner that 
such substantial loss has been sustained, then in computing 
the taxes imposed by this title and by Title III the amount 
of such loss shall be deducted from the net income. (Italics 
supplied.) 

13 Was the amount paid by petitioner in 1919 on ac¬ 
count of the transaction in question a “rebate” as 
contemplated by the foregoing provision of the statute? 
While some of the many definitions of the word “rebate” 
advanced by petitioner are sufficiently broad to include 
vdthin their meaning any kind of repayment under a con¬ 
tract, we are of the opinion that the results that would 
follow from such an interpretation were neither intended 
nor accomplished by the section in question. The Revenue 
Act of 1918 was enacted February 29, 1919. Congress was 
here concerned with a situation wherein it was realized 
that after the close of the World War many taxpayers 
would have on hand inventories the market value of which 
was higher than they almost certainly would be in the 
period immediately following the War. When income was 
determined for 1918 by the use of such inventories, it was 
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evident that such income would not be realized if such 
goods were sold subsequent to 1918 at prices lower than 
then prevailing. Provision was accordingly made to af¬ 
ford taxpayers a measure of relief from such price de¬ 
clines” by permitting them to readjust the taxaljle income 
for 1918 when it had subsequently been determiiied that a 
substantial loss had been sustained on account of such in¬ 
ventories. This was a remedial measure enacted ap¬ 
parently on account of market conditions. To accomplish 
the result intended, it was provided that losses should be 
allowed not only on account of material reductions after 
the close of the taxable year 1918 of the values | of inven¬ 
tories for such taxable year, but also from actual payments 
after the close of the taxable year 1918 of rebates in pur¬ 
suance of contracts entered into during such year upon 
sales made during such year. i 

The contention advanced by petitioner is that when, 
after the close of 1918, it made a repayment of the 
14 entire amount realized on the sale in 1918 due to 
serious defect in the quality of the eggs, this was a 
“rebate” as contemplated by the provision relied upon, 
and, accordingly, income for 1918 should be reduced to this 
extent, even though it was a payment made in pursuance of 
an agreement warranting only the quality of the goods in 
question. We cannot accept this view. Provisions in corn- 
tracts warranting the quality of goods are not peculiar to 
contracts made in 1918, but are common to many classes 
and kinds of sales contracts constantly being | made in 
regular course of business in all years, and there is no 
reason to suppose that any greater loss would be suffered 
subsequent to 1918 on account of such warranty aj^eements 
than would be true under normal conditions. When the 
provision with respect to rebates is read in connexion with 
the entire section of which it is a part, we think the only 
consistent interpretation that can be given thereto is that 
Congress had in mind losses of the character which were 
similar in kind to those being allowed on account!of inven¬ 
tories which had not been sold, but which wouldl result to 
the taxpayer because the sale had already been made, and 
provision vras made in the sales contract which would re¬ 
quire an adjustment of the sales price. The loss lallowable 
on account of inventories on hand was due to a jiecline in 
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market prices and ^ve are of tlie opinion tliat the rebate 
provision must be limited to a similar condition where at 
the close of 1918 the sales had alread\' been made, but there 
existed in such contracts a provision whereby in case of 
decline in prices the taxpayer would be required to allow 
a rebate of a part of the original sales price. In this mat¬ 
ter, both the taxpayer.s who had their goods, but would suf¬ 
fer losses on account of price decline, and the taxpayers 
who had sold, but would likewise suffer from price decline, 
were permitted the same kind of relief. 

In the reply brief submitted by petitioner the contention 
is advanced that there was, in this instance, a rescission of 
the sale and that for this reason the income for 1918 

15 should be reduced by the entire amount of the sales 
price. There was no allegation in the petition of a 

rescission, nor do we consider the evidence sufficient to show 
that this was what happend. The most that can be said is 
that the petitioner paid back to the original vendee the 
amount which had been paid on account of the sale, and 
also abandoned the eggs which had been shipped. Whether 
this was done in the nature of a rescission, or as a result 
of some other kind of adjustment of the liability which 
the taxpayer incurred under the warranty agreement, we 
do not know, and, acordingly, will not attempt to say what 
would be the effect on the 1918 income of such a rescission. 

The transaction here in question was admittedly a com¬ 
pletely executed sale in 1918 when the eggs were delivered 
and the full sales price paid. At the close of 1918 whatever 
liability existed under the warranty agreement was so con¬ 
tingent in character that it could not have been set up as 
an accrual and taken as a deduction from gross income, 
and it was not until in 1919 that it was found that there 
was a loss. The Commissioner has allowed the loss as a 
deduction in 1919, and we find no reason in the statute on 
the evidence presented to disturb his action. 

Judgment ivill he entered for the respondent. 

Now, December 11, 1928, the foregoing Findings of Fact 
and Opinion certified from the record as a true copy. 

[Seal V. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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16 United States Board of Tax Appeals, Washington. 

Docket No. 11661. 

I 

Henningsen Produce Company, PetitionOi', 

vs. 

Commissioner of Internal Revenue, Respoiident. 

I 

Order of Redetermination. \ 

Pursuant to the Board's findings of fact and opi^iion, pro¬ 
mulgated April 26, 1928, it is 
Ordered and decided that, upon redetermination, there 
is deficiency for the year 1918 in the amount of i$4,640.49. 
Enter: 

(Signed) B. H. LITTLETON, 

Member United States Board of Tax Appeals. 

Dated Washington, D. C.,-,-. 

Now, December 11, 1928, the foregoing Ord^r of Re¬ 
determination certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

Entered Apr. 27, 1928. 

A true copy. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

17 Filed Oct. 25, 1928, United States Boar(k of Tax 

Appeals. I 

United States Board of Tax Appeals. I 
Docket No. 11661. 

• I 

Hennixgsen Produce Company, Petitionet, 

vs. 

i 

Commissioner of Internal Revenue, Respondent. 

i 

I 

1 

Stipulation. 

It is hereby stipulated and agreed by and beliween the 
parties hereto, through the undersigned, their respective 
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attorneys, that in accordance with section 1002 of the Reve¬ 
nue Act of 1926 the above-entitled case may be appealed 
to and reviewed by the Circuit Court of Appeals of the Dis¬ 
trict of Columbia. 

(Sgd.) C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue, 

H., 

HARRY FRIEDMAN, 

Counsel for Petitioner. 

Now, December 11, 1928, the foregoing Stipulation certi¬ 
fied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

18 Filed Oct. 25, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 11661. 

Hexxixgsex Produce Comp.^xy, Petitioner, 

vs. 

CoMMissioxER OF IxTERXAL Revexue, Respondent. 
Petition for Review of Decision of Board of Tax Appeals. 

Now comes the Henningsen Produce Company by its at¬ 
torney, Harry Friedman, and respectfully shows the Court: 

(1) On February 5, 1926, the Henningsen Produce Com¬ 
pany duly appealed to the United States Board of Tax 
Appeals from the determination of the Commissioner of 
Internal Revenue of a deficiency of $4,640.49 in its income 
and profits taxes for the year 1918. This was docketed as 
number 11661. 

(2) The taxes involved depend on the question of 
whether or not a reimbursement or repa\Tiient of $5,460.45 
on April 30, 1919 to the Jerpe Commission Company con¬ 
stituted a rebate within the meaning of section 234(a) 
(14) of the Revenue Act of 1918. 
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HENNIKGSESr PEODTJCE CO. VS. COMMB. IN-T. EEV. 

(3) On April 26, 1928, the Board filed its findings of 
fact and opinion. By this opinion, the Board iheld that 
while the reimbursement of the Jerpe Commission Com¬ 
pany was a “rebate” it was not such a rebate a^ was con¬ 
templated by the provisions of section 234(c) (14) of the 
Revenue Act of 1918, and the deficiency found byj the Com¬ 
missioner was affirmed. 

(4) Thereafter, a formal order was entered daited April 
27, 1926, redetermining the said deficiency in Ithe same 

amount as that found by the Commissioneif. 

19 (5) The petitioner desires that the case involved 

be reviewed by the Court of Appeals for thje District 
of Columbia to which the Commissioner of Internal Reve¬ 
nue has consented by stipulation filed with the Board of 
Tax Appeals. 

(6) The petitioner presents herewith the transcript of 
the record in said case under the seal of the United States 
Board of Tax Appeals which is prayed to be taken as a 
part hereof. 

(7) Wherefore the petitioner prays: 

(1) This Court review the decision of the Boatd of Tax 
Appeals. 

(2) This Court reverse the decision of the Board of 
Tax Appeals, ^vith directions to the Board to find that the 
reimbursement or repayment of $5,460.45 to the Jerpe 
Commission Company was a rebate within the provisions 
of section 234 (c) (14) of the Revenue Act of 1918^ 

(3) And for such further and other relief as ipay seem 

meet. I 

HARRY FRIEDMAN, 
Attorney for Petitioner. 


Receipt of a copy of this petition is hereby acknowl¬ 
edged this 25th day of Oct. 1928. 

(S.) C. M. CHAREST, 

General Counsel, Bureau of hit. Rev. 


\ 


I 


I 
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20 Filed Oct. 25, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 11661. 

Hexxixgsex Produce Company, Petitioner, 


vs. 

Commissioner of Intern.yl Revenue, Respondent. 

Assignment of Errors. 

The following are assigned by the petitioner as errors 
of the United States Board of Tax Appeals in the above- 
entitled ease: 

(1) In entering judgment for the Commissioner. 

(2) In redetermining the deficiencies as found by the 
Commissioner. 

(3) In deciding that the reimbursement or repayment 
of $5,460.45 to the Jerpe Commission Company was not 
a rebate within the provisions of section 234 (a) (14) of 
the Revenue Act of 1918. 

(4) In deciding that the petitioner’s contract with the 
Jerpe Commission Company in 1918 was not rescinded. 

(5) In failing to allow the petitioner a deduction of 
$5,460.45 for the year 1918 on the basis of the facts in the 
case. 

HARRY FRIEDMAN, 
Attorney for Petitioner. 

Receipt of a copy of this assignment of errors is hereby 
acknowledged this 25th day of October, 1928. 

(S.) C. M. CHAREST, 

General Counsel, Bureau of Int. Rev. 

Now, December 11, 1928, the foregoing Petition for Re¬ 
view and Assignment of Error certified from the record 
as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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I 

21 Filed Oct. 25, 1928, United States Board of Tax 

Appeals. I 

United States Board of Tax Appeals, j 
Docket No. 11661. ' 

Hennixgsen Peouuce Compaxy, Petitioner, 

vs. j 

Commissioneb op Ixteexal Revenue, Respondent. 

Designation of Record. 

The Clerk of the United States Board of Tax; Appeals 
in preparing the transcript of record for the Court of 
Appeals in the above-entitled case will please include the 
following: 

(1) Docket entries of proceedings before the Board. 

(2) Petition. i 

(3) Answer. | 

(4) Findings of Fact and opinion of the Board. 

(5) Decision (Order of Redetermination). 

(6) Petition for review. 

(7) Stipulation for review by Court of Appeal$ for the 

District of Columbia. ; 

(8) Assignment of Error. 

(9) This designation. 

HARRY FRIEDMAN, | 
Attorney for Petitioner, 

653 Earle Building, Washington,] D. C. 

Receipt of a copy of this Praecipe for record i^ hereby 
acknowledged this 25th day of Oct. 1928. j 

(S.) C. M. CHAREST, 

General Counsel, Bureau of Int. Rev. 

Now, December 11, 1928, the foregoing Praecipe ^certified 
from the record as a true copy. | 

[Seal U. S. Board af Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerh U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 4886. 
Henningsen Produce Company, appellant, vs. Commis¬ 
sioner of Internal Revenue. Court of Appeals, i District 
of Columbia. Filed Dec. 13, 1928. Henry W. Hodges, 
clerk. 
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Qlamtof AtqttalB.Biatrtttiif Cf^alumbia 


October Term, 1928. 


No. 4886. 


Henningsen Produce Company, Appellant, 

V. 

Commissioner of Internal Revenue, Appelle^. 


APPEAL FROM THE UNITED STATES BOARD 

OF TAX APPEALS. 


BRIEF FOR APPELLANT. 


I. 

Names of parties and nature of the prooeedingk 

The name of the appellant is the Henningsen Prod¬ 
uce Company, a corporation, with its principal Office 
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at Superior, Nebraska. The appellee, the Commis¬ 
sioner of Internal Revenue of the United States, is 
concerned in this proceeding only in his official 
capacity. 

This appeal is taken and effected for the purpose 
of having this court review and correct a judgment 
and order of the United States Board of Tax Appeals, 
which after consideration, decided and ordered that 
the appellant was indebted for a deficiency for the year 
1918 in the amoimt of $4,640.49 (R. 15). 

II. 

Abstract of Pleadings. 

The appellant in its petition (R. 2) averred that in 
1918 it sold eggs to the Jerpe Commission Company 
of Omaha, Nebraska, guaranteeing them “to be good 
merchantable stock;” and received the purchase price 
$5,460.45, on December 12, 1918, including it in gross 
income for the year 1918; that the eggs were not in 
accordance with the guarantee and after condemnation 
by Federal and State pure food inspectors were aban¬ 
doned by the appellant; and that on April 30, 1919, 
credit was given the purchaser in the sum of $5,460.45 
which indebtedness was later discharged by the appel¬ 
lant. 

The appellant asked that the amount of $5,460.45 
repaid to the Jerpe Commission Company be allowed 
as a deduction from gross income for 1918 as a rebate 
under the provisions of Section 234 (a) (14) of the 
Revenue Act of 1918. 

The appellee in his answer (R. 9) admitted the sale 
and shipment of the eggs, the selling price of $5,460.45, 
the repayment of this amount to the purchaser and 
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i 

I 

the charging of this amount to profit and loss for 1918, 
but contended the repayment to the purchaser w^s a 
loss sustained in 1919 instead of a rebate within :the 
provisions of Section 234 (a) (14). 

The Board of Tax Appeals, in its opinion (R. il2) 
held tliat “while some of the many definitions of The 
word ‘rebate’ advanced by petitioner are sufficiently 
broad to include within their meaning any kind of! re¬ 
payment under a contract, we are of the opinion!the 
results that would follow from such an interpretation 
were neither intended nor accomplished by the section 
in question;” and accordingly it sustained the Cbm- 
niissioner’s proposed deficiency of $4,640.49 (R. 15). 

t 

III. 

THE STATUTES. 

The following provisions of law are pertinent to a 
consideration of this appeal: 

I 

Revenue Act of 1918. | 

Deductions allowed. | 

I 

Section 234 (a) That in computing the net in¬ 
come of a corporation subject to the tax impbsed 
bv section 230 there shall be allowed as deduc¬ 
tions ; * * * 

(14) (a) At the time of filing return for; the 
taxable year 1918 a taxpayer may file a elairh in 
abatement based on the fact that he has sustained 
a substantial loss (whether or not actually teal- 
ized by sale or other disposition) resulting fbom 
any material reduction (not due to tempotary 
fluctuation) of the value of the inventory for $uch 
taxable year, or from the actual payment a:fter 
the close of such taxable year of rebates in puirsu- 




4 


anee of contracts entered into during such year 
upon sales iliade during such year. In such case 
payment of the amount of the tax covered by such 
claim shall hot be required until the claim is de¬ 
cided, but the taxpayer shall accompany his claim 
with a bond in double the amount of the tax cov¬ 
ered by the claim, with sureties satisfactory to the 
Commissioner, conditioned for the payment of any 
part of such tax found to be due, with interest. 
If any part of such claim is disallowed then the 
remainder of the tax shall on notice and demand 
by the collector be paid by the taxpayer with in¬ 
terest at the rate of 1 per centum per month from 
the time the tax w^ould have been due had no such 
claim been filed. If it is shown to the satisfaction 
of the Commissioner that such substantial loss has 
been sustained, then in computing the taxes im¬ 
posed by this title and by Title III the amount of 
such loss shall be deducted from the net income, 
(b) If no such claim is filed, but it is shown to 
the satisfaction of the Commissioner that during 
the taxable year 1919 the taxpayer has sustained 
a substantial loss of the character above described 
then the amount of such loss shall be deducted 
from the net income for the taxable year 1918 and 
the taxes imposed by this title and by Title III 
for such year shall be redetermined accordingly. 
Any amount found to be due to the taxpayer upon 
the basis of such redetermination shall be credited 
or refunded to the taxpayer in accordance with the 
provisions of section 252. 


IV. 

STATEMENT OF QUESTION INVOLVED. 

The sole question involved in this appeal is: 

Whether or not the repayment of $5,460.45 to 
the purchaser of the eggs constituted a rebate 
within the provisions of Section 234 (a) (14) of 
the Revenue Act of 1918? 
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V. 

STATEMENT OF THE CASE. 

j 

The Henningsen Produce Company, the appellant 
and taxpayer, filed an income and profits tax return 
for the year 1918 and claimed as a deduction ^rom 
gross income an item of $5,460.45, arising from a I sale 
of frozen mixed eggs to the Jerpe Commission Com¬ 
pany on November 23, 1918. 

The eggs were guaranteed by the appellant t6 be 
^‘good merchantable stock,” The sale price of! the 
eggs was paid to the appellant by the purchaser in 
1918, was included in appellant’s gross sales for 1918, 
and was reflected in its gross income as reporteji in 

I 

its income tax return for 1918. The Jerpe Comimis- 
sion Company shipped the eggs so purchased to iChi- 
cago, where, in 1919 they were seized by Illinois State 
food inspectors, turned over to Federal inspectors, 
and held by them on the ground that a substantial i^art 
of the shipment did not comply with the Federal pure 
food laws. Appellant finally abandoned the entire ship¬ 
ment without obtaining any salvage. On April 30,1919, 
the appellant credited the entire sales price of such pggs 
to the Jerpe Commission Company, and in due cpurse 
discharged the indebtedness so recorded. 

The Commissioner of Internal Revenue refused to 
allow the repayment to the purchaser as a deduction 
in 1918, but allowed it as a deduction in 1919, arid on 
December 7, 1925, notified the appellant of the tede- 
termination of its tax, and proposed a deficiency for 
the year 1918 in the amount of $4,640.49 (R. 5). i 

The appellant being dissatisfied with this action filed 
an appeal to the United States Board of Tax Appeals 
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in accordance with the provisions of the Revenue Act 
of 1924, the petition being filed on February 5, 1926 
(R. 1). On February 9, 1928, a date subsequent to the 
passage of the Revenue Act of 1926, the case was sub¬ 
mitted to the Board (R. 1) and the decision (R. 11) 
and order of redetermination followed (R. 15). 

ASSIGNMENT OF ERROR. 

1. The Board of Tax Appeals erred in deciding that 
the repayment to the Jerpe Commission Company was 
not a rebate within the provisions of Section 234 (a) 
(14) of the Revenue Act of 1918. 

2. The Board of Tax Appeals erred in failing to al¬ 
low a deduction of $5,460.45 for the year 1918. 

3. The Board of Tax Appeals erred in entering 
judgment for the Commissioner and in redetermining 
the deficiency in the amount of $4,640.49. 

ARGUMENT. 

SECTION 234 (a) (14) OF THE REVENUE ACT OF 
1918 AUTHORIZES THE DEDUCTION CLAIM¬ 
ED BY APPELLANT. 

The provisions of Section 234 (a) (14) are set forth 
hereinbefore (p, 3). The pertinent part of that 
section applicable to the issue in this case permits the 
deduction from gross income of a “loss * * * from 
the actual payment after the close of such taxable 
year of rebates in pursuance of contracts entered into 
during such year upon sales made during such year.” 

If the payment back to the Jerpe Commission Com¬ 
pany is a “rebate” it would fall within the provi¬ 
sions of Sectioh 234 (a) (14) quoted in the above para- 
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graph as all the other requirements of that sectioii are 
fully satisfied and no controversy has been raised as 
to them. 

The ordinary accepted meaning of the word 1“ re¬ 
bate” includes the repayment to the Jerpe Corqmis- 
sion Company. This is shown by the dictionary idefi- 
nitions and the use of the words ‘ ‘ rebate ’ ’ and l‘ ‘ re¬ 
payment” by Congress and the Supreme Court of the 
United States. 

The dictionary definitions show that the word “re¬ 
bate” is used to mean, among other things, a “re¬ 
mission or payment back” (Webster’s New Interna¬ 
tional) ; a “drawback” (Century) (Standard) (New 
English); a “repayment” (New English). The tvord 
“drawback” is defined as “money paid back of re¬ 
mitted after being collected” (Webster’s New Inter¬ 
national); “money or an amount paid back” (Cen¬ 
tury) ; “an allowance, consisting in a total or partial 

I 

paying back” (Standard); “an amount paid back 
from a charge previously made.” (New English) 

The repayment of the purchase price to the jjerpe 
Commission Company comes clearly within all of the 
definitions set out above. The dictionarv definitions 

I 

of the word ‘ ‘ rebate ’ ’ are only one proof of appellant’s 
contention. The use of the word by Congress ancj the 
Supreme Court of the United States equally support 
appellant’s contention that the word “rebate” includes 
a “repayment” such as was made to the Jerpe Com¬ 
mission Company. 

In the Revenue Act of 1894, Section 61 (28 |stat. 
509), it is provided: 

“Any manufacturer finding it necessary tb use 
alcohol in the arts, or in any medicinal or othef like 


i 

i 


I 

I 
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compound, may use the same under regulations 
to be prescribed by the Secretary of the Treasury, 
and on satisfying the collector of internal revenue 
for the district wherein he resides or carries on 
business that he has complied with such regula¬ 
tions and has used such alcohol therein, and ex¬ 
hibiting and delivering up the stamps which show 
that a tax has been paid thereon, shall be entitled 
to receive from the Treasury of the United States 
a rebate or repayment of the tax so paid.” 

This section of the Act of 1894 came before the 
Supreme Court of the United States in Dunlop v. 
United States (173 U. S. 65). In the opinion of court, 
the words ‘‘rebate,” “repayment” and “drawback” 
are used interchangeably. On page 71, the court said 
“it is contended that the right to repayment was ab¬ 
solutely vested by statute.” In the same paragraph, 
the court, in referring to the same statutory^ right, said 
“it is obvious the right to the rebate would not attach.” 
In the last paragraph on page 74, the court again re¬ 
ferred to the right to rebate or repayment as “right 
to the rebate.” On page 76, referring to the same 
right the court used the w'ord “repayment” and in the 
last paragraph of the opinion designated the right as 
“a right to a rebate or repayment.” 

It is clear we submit that the word “rebate” used 
in Section 234 (a) (14), includes a payment back or a 
repayment and that the repayment to the Jerpe Com¬ 
mission Company was a rebate. 

THE STATUTE IS CLEAR. THERE IS NO NEED 
TO RESORT TO LEGISLATIVE INTENT. 

The Board of Tax Appeals in its opinion in this case 
admitted the above conclusion. It said, “some of the 
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many definitions of the word ‘rebate’ advanced are 
sufficiently broad to include within their meaning ainy 
kind of repayment under a contract. ’ ’ The definitions 
and authorities above-cited support the Board’s ad¬ 
mission. 

I 

The Board, then, and we submit erroneously, argues 
that the results which might follow from applying the 
definitions to the words used in the Act were neither 
intended nor accomplished by the section in question. 

A sufficient reply to the Board’s conclusion is ttiat, 
where the language of a statute is clear there is no 
need to resort to legislative intent. The intention of 
Congress is determined by the words used by it. Con¬ 
gress used the word “rebate.” The payment to the 
Jerpe Commission Company by the appellant of the 
exact amount which it had previously received frpm 
that company on the same contract was a rebate wittiin 
the ordinary accepted meaning of that term, its leg¬ 
islative use and its use by the Supreme Court. It is 
not material whether or not the rebate is made be¬ 
cause of price declines or other contractual obligations 
such as existed in this case. The attempt to limit the 
allowance only to rebates because of price declines is 
pure legislation on the part of the Board. 

The Supreme Court of the United States in MorHll 
V. Jones (106 U. S. 466) held invalid an attempts to 
limit the word “animals” used in a tariff statute! to 
animals of “superior stock.” The Supreme Coiirt 
said: I 


“The Statute clearly includes animals of :all 
classes. The regulation seeks to confine its oper¬ 
ation to animals of ‘superior stock.’ The Secre¬ 
tary of the Treasury cannot, by his regulations, 
alter or amend a revenue law. * * * Tjiis jg 
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manifestly an attempt to pitt into the body of the 
statute a limitation which Congress did not think 
it necessary to prescribe. * * * in our opinion, 
the object of the Secretary could only be accom¬ 
plished by an amendment of the law. That is not 
the oflSce of a treasury I’egulation.” 

So in this case the attempt of the Board to limit 
“rebates” to rebates because of “adjustment of the 
sales price” or “price declines” is “an attempt to 
put into the body of the statute a limitation which 
Congress did not think it necessary to prescribe.” 

The repayment to Jerpe Commission Company of 
the exact amount of the purchase price is a rebate. 
That it is not a rel)ate because an “adjustment of the 
sale price” or a “price decline” is immaterial. The 
law permits the deduction of rebates of every char¬ 
acter. IVliat does it matter if the rebate in this case 
is because of quality rather than price? The law does 
not say “price rebates” shall be allowed—it says re¬ 
bates and that means all rebates. 

IVe submit therefore that the decision of the Boaixl 
of Tax Appeals is erroneous and should be reversed. 

H.4REY Friedman, 

653-4 Earle Building, 
Washington, D. C. 
Attorney for Appellant. 
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In the Court of Appeals of the District 

of Columbia 

' i 

I 

No. 4886 I 

Hennhstgsen Produce Company^ appellant 

V. I 

Commissioner of Internal Revenue, appellee 

i 

I 

APPEAL FROM THE BOARD OF TAX APPEALS 


B£IEF FOB APPELLEE 


PREVIOUS OPINION 

The only previous opinion in the present case is 
that of the United States Board of Tax Appeals 
(R. 12-14), which is reported m 11 B. T. A. 846. i 

JURISDICTION 

i 

The appeal in the above-entitled ease involves 
taxes for the year 1918 in the amount of $4,640.49 
and is taken from an order of re-determination en¬ 
tered by the United States Board of Tax Appeals 
on the 27th day of April, 1928. (R. 15.) The case 
is brought to this court by petition for review filed 
on the 25tb day of October, 1928 (R. 2, 16), pur¬ 
suant to the provisions of the Revenue Act of 1^26 
(Act of February 26, 1926), c. 27, Sections lOOl, 

1002, and 1003, 44 Stat. 9,109,110. 

( 1 ) 
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OTTESTIOIT PBESENTED 

Does money paid in satisfaction of a liability^ 
accrued in 1919 upon a shipment of eggs sold in 
1918 imder a good merchantable quality warranty, 
constitute a ‘‘rebate” made pursuant to a “con¬ 
tract” entered into upon a “sale” within the mean¬ 
ing of Section 234 (a) (14) (a) of the Eevenue Act 
of 1918 ? 

STATUTES INVOLVED 

Eevenue Act of 1918, c. 18, 40 Stat, 1057; 

Sec. 234 (a) That in computing the net in¬ 
come of a corporation subject to the tax im¬ 
posed by section 230 there shall be allowed as 
deductions: 

***** 

(4) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise; 

***** 

(14) (a) At the time of fiGdng return for 
the taxable year 1918 a taxpayer may file a 
claim in abatement based on the fact that he 
has sustained a substantial loss (whether or 
not actually realized by sale or other disposi¬ 
tion) resulting from any material reduction 
(not due to temporary fluctuation) of the 
value of the inventory for such taxable year, 
or from the actual payment after the close of 
such taxable year of rebates in pursuance of 
contracts entered into during such year upon 
sales made during such year. * * * If it 
is shown to the satisfaction of the Commis¬ 
sioner that such substantial loss has been sus- 
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tained, then in computing the taxes impqsed 
by this title and by Title III the amoimi of 


such loss shall be deducted from the 
income * * *, 


STATEMENT OF FACTS 


net 


The facts as found by the Board of Tax Appeals 
(R. 11) are as follows: 

Petitioner is a Nebraska corporation with princi¬ 
pal office at Superior. November 23, 1918, peti¬ 
tioner sold to the Jerpe Commission Companyf of 
Omaha, Nebraska, a quantity of frozen mixed e^gs, 
guaranteeing them to be “good merchantable 
stock.” 

I 

The sale price of the eggs, amounting to $5,4601.45, 
was paid to petitioner by the Jerpe Commission 
Company in 1918, was included in petitioner’s giross 
sales for 1918, and was reflected in its gross incqme 
as reported in its income-tax return for 1918. | 

The Jerpe Commission Company shipped |the 
eggs so purchased to Chicago, where, in 1919, tjiey 
were seized by Illinois State food inspectors; 
turned over to Federal inspectors, and held by them 
on the ground that a substantial part of the siflp- 

ment did not comply with the Federal pure food 

1 

laws. Petitioner finally abandoned the entire ship¬ 
ment without obtaining any salvage. 

April 30,1919, petitioner credited the entire s^es 
price of such eggs, amounting to $5,460.45, to Ithe 
Jerpe Commission Company, and in due coiirse 
discharged the indebtedness so recorded. I 
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Petitioner’s net taxable income for 1918, as ad¬ 
justed by the Commissioner, was $18,646.40. 

Petitioner claimed a loss of $5,460.45 on account 
of such eggs in its income-tax return for 1918. The 
Commissioner disallowed the loss for 1918, but 
allowed it for 1919. 

Upon the facts as found the Board of Tax Ap¬ 
peals concluded as a matter of law that the sale of 
goods under a warranty as to quality is not a con¬ 
tract to make a rebate within the meaning of Sec¬ 
tion 234 (a) (14) (a) of the Revenue Act of 1918. 
The Board determined that the taxpayer had sus¬ 
tained a loss during the year 1919 within the mean¬ 
ing of Section 234 (a) (4) of the Revenue Act of 
1918 and that therefore the Commissioner properly 
allowed a deduction of the loss sustained for the 
year 1919. 

Accordingly, the Board entered an order of re¬ 
determination assessing against the petitioner a 
deficiency for the year 1918 in the amount of $4,- 
640.49. (R. 15.) From the order so entered the 

taxpayer appealed. (R. 16-17.) 

SUMMARY OF ARGUMENT 

The pertinent part of Section 234 (a) (14) (a) 
of the Revenue Act of 1918 relates to “rebates” 
made “in pursuance of contracts entered into 
* * * upon sales.” It in no way relates to a re- 
fimd of the purchase price of goods, made in set¬ 
tlement of a liability, growing out of a breach of a 
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guarantee that the goods sold were of good mer¬ 
chantable stock. I 

I 

By “rebate” is meant a discount or deduction 
from a stipulated payment, charge, or rate not taken 
out in advance of payment, but handed back to the 

I 

payer after he has paid the stipulated sum. 

A guarantee that goods sold are of good nbier- 
chantable stock is in effect a warranty as to | the 
quality of the goods. A warranty as to the quality 
of goods sold differs in every essential fromf an 
agreement to rebate a part of the purchase pride in 
event the goods are not as represented. Elliott 
Supply Company v. Hanson, 165 W. 991, 992; 
39 S. D. 570. ; 

A warranty, either expressed or implied, relates 

I 

to the goods and not to the purchase price. |One 
warranting goods sold to be of good merchantable 
quality, in effect agrees that in event the goods are 
not as represented he will pay such damages as may 
result from the breach of warranty. 

I 

The purchase price is not even an element to be 
considered in determining the amount of damages 
accruing by reason of a breach of such a warranty. 
The fact that the taxpayer was able to settl^ the 
claim of the purchaser of the eggs by a refmad of 
the purchase price was a mere fortunate ciijcum- 

I 

stance. 

Since the statute extends a preference and au¬ 
thorizes a departure from the normal mode of tax¬ 
ation, it will be strictly construed in favor bf the 
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Govermnent. Any doubt is fatal to the taxpayer's 
claim. Cornell v. Coyne, 192 U. S. 418, 431; Bank 
of Commerce v. Tennessee, 161 U. S. 134, 146; 
Greenes Advertising Agency v. Blair, 31 F. (2d) 
96, 98. 

ABGTTMEin? 

A warranty that goods sold are of good merchantable 
stock is in no way a “contract” to make a “rebate” 

Subsection (14) (a) of Section 234 (a) pro¬ 
vides that where a taxpayer “has sustained a sub¬ 
stantial loss * * * resulting from * * * 

the actual payment after the close of such taxable 
year of rehates in pursuance of contracts entered 
into during such year" he shall be entitled to de¬ 
duct the same as a loss for the year during which 
the sale was made. (Italics supplied.) 

It will be obseived that before a taxpayer is en¬ 
titled to a deduction under this provision it must 
be shown (1) that the taxpayer actually paid a 
“rebate" and (2) that the same was done in pur¬ 
suance of a “contract" entered into during the tax¬ 
able year. 

At the time the Revenue Act of 1918 was enacted, 
the meaning of the word “rebate," as used in legis¬ 
lation, had manv times been before the courts. It 
had, upon numerous occasions, been judicially de¬ 
fined to mean a discount or deduction from a stipu¬ 
lated payment, charge, or rate, not taken out in ad¬ 
vance of payment, but handed back to the payer 
after he had paid the stipulated sum. Edward 
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Barron Estate Co. v. Waterman, 32 Calif. App. itTl; 
162 Pac. 410,411; State v. Schwarzschild, 83 Maine 
261; 22 Atl. 164; State ex rel. v. Louchs, 228 P|ae. 
632, 634; 32 Wyo. 26; Americam, Sugar Refining 
Co. V. Delaware, L. & W. B. Co., 207 Ped. 733, 743; 
Eamor v. Eastern Railroad, 133 Mass. 315, 320. | 

It mil be presumed that the Congress used tbe 
word “rebate” in the light of its well established 
and judicially defined meaning. Standard Oil Com¬ 
pany V. United States, 221 U. S. 1, 59; Hashelt v. 
Aluminum Co. of America, 14 F. (2d) 864, 867. 
Normally the loss sustained by the taxpayer was 
deductible for the year 1919 under the provisions 
of Section 234 (a) (4). Since the effect of the 
statute is to extend a preference or privilege and 
constitutes a departure from the regular mode of 
taxation, the word “rebate” will be strictly con¬ 
strued. Cornell v. Coyne, 192 U. S. 418, 431; Bank 
of Commerce v. Tennessee, 161 U. S. 134, 146; 
Green’s Advertising Agency v, Blair, 31 F. (2d) 

96,98. I 

This brings us to the question as to whether^ a 
warranty that goods sold are of good merchantable 
quality constitutes a contract to discount or deduct 
from the stipulated purchase price. It will be 
observed that the statute contemplates 
made in pursuance of contracts entered into during 
such year upon sales made during such year;” 
(Italics supplied.) Was the repayment or refund 
of money made by the taxpayer a “rebate” made in 
pursuance of a “contract” involving the sale of 
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goods? The record does not contain any of the 
evidence introduced before the Board of Tax Ap¬ 
peals, and hence reliance must be had upon the 
facts found. 

As bearing upon the nature of the agreement 
entered into by the taxpayer with the purchaser of 
the eggs, the Board of Tax Appeals foimd that the 
eggs were sold by the taxpayer “guaranteeing them 
to be ‘good merchantable stock.’ ” In strict legal 
contemplation, the word “guarantee” implies the 
assurance of the payment of the debt or the per¬ 
formance of a duty or contract by another person. 
Gay Oil Co. v. Roac\ 125 S. W. 122, 123, 93 Ark. 
454. However, the words “guarantee” and “war¬ 
ranty” are often used interchangeably and with 
the same effect. When the word “guarantee” is 
used in connection with a sale it will be construed 
as meaning the same as “warranty.” S.F. Bowser 
& Co. V. ScMvarts, 152 Wis. 408; 140 N. W. 51. The 
Board did not find as a fact whether the warranty 
referred to was an express warranty or an implied 
warranty. In any event, a warranty that the eggs 
sold were “good merchantable stock” did not 
amount to a contract to either “rebate” a part, or 
even refund the whole, of the purchase price of the 
eggs. A contract to rebate a part, or refund the 
whole, of the purchase price in event the eggs were 
not of good merchantable quality would not amount 
to a warranty. The Supreme Court of South Da¬ 
kota had a very similar question before it in the 
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case of Elliott Supply Co. v. Hanson, 165 K W. 

991; 39 S. D. 570. At page 992 the court said: ^ 

1 

It is true that the contract contained! a 
paragraph headed “Warranty”; but to naihe 
something a warranty does not make it su(jh. 
Section 1322, C. C., defines a warranty as 
follows: 

“A warranty is an engagement by which a 
seller assures to a buyer the existence of some 
fact affecting the transaction, whether past, 
present, or future. ” 

The section of the contract relied upon by 
appellant reads: 

“Warranty .—^Any article which is not Ex¬ 
actly as represented may be returned to ius 
and we will replace same with a new article 
without charge regardless of the cost of Ijhe 
article.” I 

This is not an assurance of the past, pres¬ 
ent, or future existence of some fact, but! is 
rather an agreement that may well accom¬ 
pany and relate to some warranty—^to some 
assurance of the past, present, or future Ex¬ 
istence of some fact—^just as it purports! to 
to be an agreement accompanying and relat¬ 
ing to some representation. The contract 
contains no warranty of any fact. 

Clearly, an agreement that in the event the eggs 
were not found to be of merchantable quality, the 
seller would either rebate a part, or refund ihe 
whole, of the purchase price would fall far short of 
a warranty. If the seller warranted the eggs sold 
to be of good merchantable quality, it did far more 
than agree to rebate a part, or even refund the 
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whole, of the purchase price. When a seller war¬ 
rants goods sold to be of good merchantable qual¬ 
ity, he in effect agrees that in the event that the 
goods are not as represented, he will pay the buyer 
the difference between what the goods sold are 
actually worth at the time and place of delivery 
and what they would have been worth at the time 
and place of delivery had the goods been as repre¬ 
sented. 35 Cyc. 467, 468. Relative to the damages 
which may be recoverable by reason of a breach of 
warranty, the Supreme Court of the United States 
in the ease of Dushane v. Benedict, 120 U. S. 630, 
at page 636, said: 

The damages recoverable for a breach of 
warranty, or for a false representation, in¬ 
clude all damages which, in the contempla¬ 
tion of the parties, or according to the nat¬ 
ural or usual course of things, may result 
from the wrongful act. For instance, if a 
man sells hay or grain, for the purpose of 
being fed to cattle, or such as is ordinarily 
used to feed cattle, and it contains a sub¬ 
stance which poisons the buyer’s cattle, the 
seller is responsible for the injury. * * * 
So, if one sells an animal, warranting or rep¬ 
resenting it to be sound, which is in fact in¬ 
fected with disease, he is responsible for the 
damages resulting from a communication of 
the disease to the buyer’s other animals; 
either in an action of tort for the false repre¬ 
sentation ; * * * or in an action on the 
warranty, either in tort; * * * or even 
in contract. 
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It will be seen from the above that a warranl^ 
that goods sold are of good merchantable quality 
differs in every essential detail from a contract 
wherein the vendor agrees to rebate some portion 
of the purchase price of goods sold. 

Since the effect of the statute is to extend a pref¬ 
erence, the same will be strictly construed and 
claims will not be allowed which do not fall within 
the strict letter of the law. Cornell v. Coyne, 
supra; Bank of Commerce v. Tennessee, supra; apd 
Greenes Advertising Agency v. Blair, supra. Evejn 
liberally construed, a warranty is in no sense a con¬ 
tract to rebate a portion of the purchase price. Th[e 
fact that the vendor in the instant case was able to 
settle the liability resulting from the breach of war¬ 
ranty by refunding the purchase price was merely 
a fortunate circumstance. Certainly, the refund 
of the purchase price was not a “rebate” made pur¬ 
suant to a contract entered into at the time the sale 
was made. 

I 

COlTCLirsiOIT 

j 

It is concluded— | 

(1) That a refund of the entire purchase price cif 
defective goods sold under a warranty of good mer¬ 
chantable quality is in essence the payment of a 
sum of money in compromise settlement of a claim 
for breach of warranty and that the same is in nio 
sense a rebate of the purchase price; and 

(2) That a warranty that goods sold are of good 

I 

merchantable quality is in no sense a contract to 


i 

i 


12 


rebate a portion of the purchase price of said 
goods. 

It follows that the order of redetermination ap¬ 
pealed from should be afi&rmed. 

Respectfully submitted. 

Se'wall Key, 

Special Assistant to the Attorney General. 

John H. McEtees, 

Special Assistant to the Attorney General. 
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